%

.

" . [
STYFI(SUTH )BT PTATAT,
- Office of the Commissioner (Appeal),

HAIT SIS, 3T SRIEITaY, SEHGEG

Central GST, Appeal Commissionerate, Ahmedabad

O] Y, ISTETHT, SIS 13 EHEIAIG3( 009y,

et ST GST Bhavan, Revenue Marg, Ambawadi, Ahmedabad. 380015
B 07926305065 - CUha07926305136

» . . - q
e HIgel & : File No : GAPPL/COM/STP/2649/2021 /ng_}

DIN : 202211645W000000ESEC

s e
' >

3rdiet STEe WEdT Order-In-Appeal Nos. AHM-EXCUS-001-APP-067/2022-23
o4 Date : 25-10-2022 STRY G+ I .dRRG Date of Issue 10.11.2022

SRy (@rdTer) g
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of OO No. CGST-VI/Ref-03/Addis Infra/DAP/2021-22 f&Hf®: 07.09.2021 péssed
" by Assistant Commissioner, CGST, Division-VI, Ahmedabad South

) aTfieThd] T -9 UG Tl Name & Address

Appellant
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C.G. Road, Ahmedabad - 380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : :
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 n respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : .
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(i) In case of any' loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to ancther during the course of processing of the goods-in a

warehouse or in storage whether in a faclory of in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside -

India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final

* products under the provisions of this Act or the Rules made there under and such order
" is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

" Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which.

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

o™ Ejoor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals .

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy- of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) E@?mﬂmaﬁﬁﬂﬁwmaﬁﬁwﬁﬁaﬁ?wﬁwmﬁaﬁmm%ﬁ
A Yoh, D SeUIG oo T4 QaTaR adield TR (Frefa) Frm, 10e2 # ffed
| gl |

* Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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W% |(Section 35 F of the Central Excise .Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Gentral Excise and Service Tax, “Duty demanded” shall include:
(cxii) amount determined under Section-11 D;
(cxiii) amount of erroneous Cenvat Credit taken; _
(cxiv). amount payable under Rule 6 of the Cenvat Credit Rules.
gﬂ&m%uﬁmmmasmaﬁﬁwawwmmﬁmﬁﬁﬁﬂqﬁmww% 10%
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o In view of above, an appeal against this order shall lie before the Tribunal on payment of
o, a0 of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
Jisghalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Addis Infrabuild LLP, 32,
" 31 Floor, Roopa Building, Sona Roopa, Opposite Lal Bungalow, C.G.Road,
Ahmedabad — 380 009 (hereinafter referred to aé the appellant) against
Order in Original No. CGST-VI/Ref-03/Addis Infra/DAP/2021-22 dated
07.09.2021 [hereinafter referred to as “Impugned order’] passed by the
Assistant Commissioner, CGST, Division-VI, Commissionerate

Ahmedabad South [hereinafter referred to as “acﬁudz’catmg authority’].

2.  Briefly stated, the facts of the case is that the appellant were holding
Service Tax Excise Registration No. ABAFA3593MSD001 and engaged in
provid}ing Construction Services other than Residential Complex,
iﬁcluding " Commercial/Industrial Buildings or Civil Structures,
Construction of Residential Complex Services etc. The appellant had filed
an application on 28.09.2020 for refund of an amount of Rs.53,41,867/- in
respect‘of the service tax paid by them on account of cancellation of
booking of units in a commercial project scheme named ‘Addor Aspire’.
Booking by the prospective members were made before 01.07.2017 and
amounts in advance for such bookings were made before implementation
of GST. The said member/buyers cancelled their booking after 1.07.2017.
The appellant claimed that since the service tax had been paid but the
output service was not provided in these transactions, the service tax was
no- longer payable and accordingly, they applied for the refund of the

service tax paid.

»

3.  The said refund claim was rejected vide OIO NO. CGST-VI/Ref-

44/Addis Infra/DC/Neetu Singh/2021 dated 30.12.2020. Being aggrieved,

the appellant preferred appeal before the Commissioner (Appeals),
Ahmedabad, who vide OIA NO. AHM-EXCUS-001-APP-088/2020-21 dated

30.03.2021 set aside the said OIO and remanded the matter back to the

adjudicating authority with a direction to decide the matter after

examining the applicability of the decision in OIA dated 29.05.2017 in the
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3.1 Accardingly, the gppellant filed an applicati.on on 08.06.2021 for
refund of Rs.53.41.867/-. On scrutiny of the refund claim and the
docuthents submitted by the appellant, it was observed that proportionate
cenvat credit was not reversed by the appellant as required in terms of
Rule 6 (3) of the Cenvat Credit Rules, 2004 (hereinafter referred to as
CCR, 2004). Therefore, the appellant were issued Show Cause Notice No.
CGST/WS06/Ref-03/Addis Infra/2021-22 dated 24.08.2021, wherein it was
proposed to ‘reject the refund claim as they had failed to reverse the

proportionate credit in terms of Rule 6(3) of the. CCR, 2004.

3.2 The said SCN was adjudicated vide the impugnéd order wherein the
refund of .Rs.33,14,327/- was sanctioned after adjusting an amount of

Rs.20,27,540/- in terms of Rule 6 (3) of the CCR, 2004.

4.  Being aggrieved with the impugned order, the appellant have filed

the present appeal on the following grounds :

1.  On a plain reading of the provisions of Section 11B of the Central
Excise Act, 1944, it is clear that the provisions nowhere empowers
| the adjudicating authority to recover any dues from the aésessee,
. who applies for. refund under the said provisions. |
ii. There is no provision to recover an amount which is dues undet any
other provision, even if there is én actual due aﬁount. In the present
case, not only is the amount due under a different provision, it is not
even clear whether the amount is due or not.

iii.  Accordingly, the adjustment of the amount of cenvat credit against

the refund is arbitrary and without any authority.

iv. They had in their reply to the SCN submitted that non reversal of
cenvat credit does not entail non compliance of Section 11B of the
Central Excise Act, 1944 and, hencé; the SCN itself Was bad in law.

| Section 11B nowhere provides the right to adjust any other demand

) against a refund claim. However, their submissions were not

considered while pas‘singv the impugned order.
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v. No provision has been cited under which the adjudicating authority
has right to adjust the amount against the refund.

vi.. They had also submitted in their reply to the SCN that the Hon’ble
High Court of Gujarat had in the case of Principal Commissioner Vs.
Alembic Limited held that cenvat credit once availed is not required
to be reversed at a later date. Thé facts of the. present case are
similar to that in the said case and they are not required to reverse
cenvat credit. The adjudicating authority has not given any fiﬁding
as to why the judgment in Alembic Limited would not appl;lr n their‘
case. | _

vii. The adjudicating authority had to first determine whether the

' cenvat credit was required to be reversed. In order to determine this,
a SCN was issued. However, the SCN was issued with a pre-
determined notion that cenvat credit was required to be reversed. No
explanétion as to why the cenvat credit was to be reversed was

provided.

5. Personal Hearing in the case was held on 29.08.2022. Shri Abhishek
Shah, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum.

6. I have gone through the facts of the case, submissions made in the
Af)peal- Memoraridum and the material available on records. The issue
before me for decision is whether the impugned order adjusting an amount
of Rs.20,27,540/-, from the refund claim of Rs. 53,41,867/-, in terms of Rule
6 (3) of the Cenvat Credit Rules, 2004 is legal and proper.

7. 1t is observed from the case records that the éppellant had filed
refund claim for an amount of Rs.53,41,867/- in respect of the service tax
paid on booking of units in a commercial complex, which were
subsequently cancelled by the persons booking the units. It is not a matter
of dispute that the once the booking of units in the commercial complex
are cancelled, the service tax paid by the appellant is refundable. It is

that the appellant were issued SCN dated 24.08.2021 proposing
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rejection of the claim for refund on the grounde that they had not reversed
the 'proportionate credit in terms of;Rule 6 (3) of the CCR, 2004. and,
th_efefore, they had failed to comply with the provisions of Section 11B of
the Centrel Excise Act, 1944..The adjudicating authority had, at Para 18
of the impugned order recqrded his finding that « Thus, the claimant has
failed in complying with the requirement prescribed under Rule 6(3) of the

Credit Rules, 2004 which are in the nature of an oblization on the service

provider. It would therefore, be just and proper to adjust said amount of
Rs.20,27,640/- which pertains to proportionate cenvat credit in term of In
term of Rule 6 (8) of the Cenvat Credit Rules, 2004’

7.1 It is further observed that the adjudlcatmg authorlty has found the
refund claim admissible on merits and sanctioned the remaining amount
after adjusting the amount of Rs.20,27,540/- in terms of Rule 6 (3) of the
Cenvat Credit Rules, 2004.

7.2 As the issue involved in the present appeal 1s pertaining to the
adjustment of the refund claimed towards cenvat credit in terms of Rule
6(3) of the CCR, 2004, I am not delving into the merits of whether
proportionate cenvat credit is required to be reversed, in such cases, in
terms of Rule 6(3) of the CCR, 2004. The appellant have in the'appeal
memorandum relied upon tlérle' judgment of the Hon’ble High Court of
Gujarat in the case of Principal Commis‘sioner Vs. Alembic Ltd. — 2019
(29) GSTL 625 (Guj.). In the said case it was held by the Hon'ble High_
Court that : |

“Therefore, Cenvat credit availed in respect of input service is not required to be
paid back under any circumstances and therefore, the respondent was not legally
required to reverse any credit which was availed by them during the period 2010
till obtaining completion certificate i.e. during the period when output service was
wholly taxable in their hands, merely because later on, some portion of the
property was converted into immovable property on account of receipt of
completion certificate and on which no service tax would be paid in future.”

8.  Section 11 of the Central Excise Act, 1944 provides for recovery of

sums due to the government which is reproduced below :

“(1) In respect of duty and any other sums of any kind payable to the Central
Government under any of the provisions of this Act or other rules made
theleundel including the amount required to be paid to the credit of the Central
. Government under section 11D, the officer empowered by the.Cennal Board of
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Excise and Customs constituted under the Central Boards of Revenue Act, 196 to
levy such duty or require the payment of such sums may deduct or require any
other Central Excise Officer or a proper officer referred to in section 142 of the
Customs: Act, 1962 to deduct the amount so payable from any money owing to the
person from whom such sums may be recoverable or due which may be in his
hands or under his disposal or control or may be in the hands or under disposal or
control of such officer, or may recover the amount by attachment and sale of
excisable good belonging to such person;-and if the amount payable is not so
recovered, he may prepare a certificate signed by him specifying the amount due
from the person liable to pay the same and send it to the Collector of the district in
which such person resides or conducts his business and the said Collector, on
receipt of such certificate, shall proceed to recover from the said person ‘the
amount specified thergin as if it were an arrear of land revenue:”.

8.1 Tt is seen from the above legal provisions that recovery of sums due

to the government can be made by, among others, deducting from the

‘amount payable to any person from whom the dues are recoverable. In this
regard, I find it pertinent to refer to Circular No. 1053/2/2017-CX. dated
10.03.2017 issued by the CBIC and the relevant portion of which is

reproducea below :

“19.. Powers of recovery : Recovery of confirmed demand can be made by
exercising any of the powers under Section 11 of the CEA, 1944 such as
adjustment from refunds payable, attachment and sale of excisable goods of such
person or through certificate action treating the recoverable amounts as atrears of
land revenue.”

It is abundantly clear from the above Circular issued by the CBIC that
reeovery under Section 11 of the:-Central Excise Act, 1944 ca:.a be resorted

to only in case of confirmed dues/demand.

8.2 Having gone throﬁgh the case records and the_ impugned order, I
find that the appellant have apparently not been issued any separate
Show Cause Notice demanding cenvat credit, which was allegedly required
to be reversed on proportionate basis in terms of Rule 6 (3) of the CCR,
2004. There also does not appear to be any order confirming the demand,
for proportionate cenvat credit, against the appellant. The adjudicating
authority has also not recorded in the impugned order whether the
amount adjusted vide the impugned order is towards any confirmed dues
against the appellant. In the absence of any proceedings .initiated for
reédvery of proportionate cenvat credit in terms of Rule 6 (3) of the CCR,

2004, the department cannot circumvent the due process of law by

,@;uaad.l; dging the proportlonate cenvat credit as payable by the appellant
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while deciding the refund claiﬁi;fﬂed by them and by adjusting the same
from the amount of refund claimed by the appellant. Hence, the impugned
order adjusting the amount of Rs.20,27,540/- in terms of Rule 6(3) of the
Cenvat Credit Rules, 2004 is not legally sustainable and is liable to be set

aside.

9.  However, I find that the impugned order has been passed in the
remand proceedings ordered Vide OIA No. AHM-EXCUS-001-APP-
88/2020-21 dated 80.03.2021 passed by the Commissioner (Appeals),

Ahmedabad, the relevant portion of which is reproduced below :

“10.5 °  Further, it is also observed that as per the details mentioned in the
table under Para-6 of the impugned order, the date of cancellation in case of
‘the buyer at Sr. No.15 (Unit No.209) is shown as 06.10.2016 i.e. prior to
implementation of GST. Whereas, I find that the discussion and ﬁndmgs of
the adjudicating authority as per Para-7 and 9 of the impugned order is based
on the fact that the buyers had cancelled the bookings, after the appomted
date of implementation of the GST Act, 2017 which is factually incorrect, in
the case of above mentioned buyer (Unit No.209). Accordingly, I find that the
~ factual details, mentioned in the impugned order also need t be reverified.

11. In view of the above discussions, I find it appropriate to remand the

matter to the adjudicating authority to decide it afresh, after examining the
applicability of the decision of the Commissioner (Appeals), Ahmedabad .
dated 29.05.2017 (issued on 29.06.2017) in case of M/s. Panchratna
Corporation, Ahmedabad, to the present case and to, issue a fresh order,

. following the principles of natural justice”.

9.1 Tt is clear from the above that the case was remanded back to the
adjudlcatm_g authority with a direction to re-verify the factual detalls of
the date of cahcellation of th;a bookings by the buyers of the appellant.
However, it is observed that the adjudicating authority has in utter
diéregard of the directions contained in the OIA -supra, passed the
impugned order without carrying out the re-verification and sanctioned
the refund claim of the appellant even in respect of the cancellation of
bookings done prioi' to the imﬁlementation of GST. This is an act of
judicial ihdiscipline on the part of the adjudicating authority. The
quantum of"refund admissible to the appellant can be decided only after
the re-verification of the factual details ordered is carried out.
Conseqﬁently, the impugned order is set aside and remanded back to the
adjudicatiﬁg authority to decide the matter afresh after complying vﬁth :
the directions contained in Para 10.5 of OIA No. AHM-EXCUS-001-APP-
8/2020-21 dated 30.03.2021 passed by the Commissioner (Appeals),
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Ahmedabad as well as the observations contained hereinabove at Para 8.2

above.

10. In view of the above facts, I set aside the impugned order.and allow

the appeal filed by the appellant by way of remand.

11. mm{#maﬁﬁ?rémwchm:sw‘lekﬁaﬂ%@ﬁa‘mm%l

The appeal filed by the appellant stands disposed of in above terms.

sty ey gt
(“Akhilesh I%?mar )

Commissioner (Appeals)
Date: 25.10.2022. O

(N.S@ryanarayanan. Iyer) .
~ Superintendent(Appeals),
CGST, Ahmedabad. -

BY RPAD / SPEED POST
To

M/s. Addis Infrabuild LLP, ' Appellant-
32, 3" Floor, Roopa Building,

Sona Roopa, Opposite Lal Bungalow,

C.G.Road, O
Ahmedabad — 380 009

The Deputy Commissioner, Respondent
CGST, Division- VI, '
Commissionerate : Ahmedabad South.

Copy to: ,
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, ‘CGST, Ahmedabad South..

3. The Assistant Commissioner (HQ System), CGST, Ahmedabad
South. (for uploading the OIA) .

4 Guard File. -

5. P.A. File.



